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ty Associ ate CGeneral Counsel, and Fred L. Cornnell, Supervi-
sory Attorney, were on the brief.

Before: G nsburg, Henderson, and Randol ph, G rcuit
Judges.

pinion for the Court filed by Crcuit Judge G nsburg

G nsburg, Crcuit Judge: Capital O eaning Contractors,
Inc. petitions for review, and the National Labor Rel ations
Board cross-applies for enforcenent, of a Board order hol di ng
that Capital is a successor enployer within the neani ng of
NLRB v. Burns International Security Services, Inc., 406
US. 272 (1972). The Board held that Capital violated
ss 8(a)(1), (3), and (5) of the National Labor Relations Act, 29
U S. C ss 158(a)(1), (3), and (5), by discrimnating in hire
agai nst the uni oni zed enpl oyees of its predecessor, refusing
to bargain with their union, and establishing w thout consult-
ing the union the terns and conditions of enploynment it
woul d offer initially to the union enployees of its predecessor
Capital argues that (1) the Board's finding that Capital was a
successor because it acted with anti-union aninmus in refusing
to hire union workers is not supported by substantial evi-
dence; (2) under Burns it was entitled to establish the terns
and conditions of enploynent it would offer initially to the
enpl oyees of its predecessor; and (3) the Board s renedial
order is punitive. For the reasons stated bel ow we reject
Capital's first two argunents but agree that the Board's
order is punitive; therefore, we grant in part and deny in
part both the Company's petition for review and the Board's
application for enforcenent.

| . Background

Until May 2, 1992 Ogden Allied Corporation had a contract
to clean the Bul ova Corporate Center in Queens, New York
for which purpose it enployed 19 people. Local 32B-32J,
Servi ce Enpl oyees International Union, AFL-ClIO was the
excl usi ve bargai ning representative of the Ogden cl eaning
enpl oyees. The coll ective bargai ni ng agreenent (CBA) be-
tween Ogden and Local 32 for the years 1990 through 1992

provided for wages of between $8.50 and $9.50 per hour and
for medi cal and pension benefits.

In the Spring of 1992 the nanagenent of the Bul ova
buil ding solicited conpetitive bids for a new cleani ng contract.
During the bidding process the manager of the building told
Denni s Kapl an, the vice-president of Capital, that he was not
pl eased with the quality of the work Ogden had done. On
April 10, 1992 Capital won the contract, and the Bul ova
bui |l di ng becane Capital's largest job. As was its genera
practice, Capital staffed the building with a subcontractor, in
this instance KCR Mai ntenance. Because Kapl an was con-
cerned that KCR would not be able fully to staff the Bul ova
bui | di ng, however, he and KCR agreed that he could also hire
some of the Ogden enpl oyees to continue working there.
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I ndeed, Kaplan testified that because hiring the Ogden em

pl oyees "coul d have nade a very snooth transition,” he would
have hired all of themif they had passed the screening
interview and if building management had approved.

Also on April 10 Anthony Spataro, the business agent of
Local 32, |earned about the Bulova building's switch from
Qgden to Capital. According to Spataro, on April 14 he gave
t he Ogden enpl oyees copies of Capital's advertisement in the
Yel | ow Pages and instructed themto call Capital and apply
for a job. On April 15 Spataro drove to Capital's office in
Huntington Station, New York and gave Al Kapl an, the
president of Capital, a letter fromthe Union. The letter
informed Capital that the Union represented the 19 Ogden
enpl oyees; on their behalf it was naking an "unconditiona

application for continued enploynment™; and it requested that
Capital contact the Union's law firm"to comence negoti a-
tions.” Dennis Kaplan testified that this request "seened a

little rough to us" because it was not a practice with which he
was fam |iar and because Capital usually staffed a building
with its own people. Spataro testified that he called Capital
four times in md-April and |l eft messages for Dennis Kaplan

who never call ed back.

On or about April 20 Dennis Kaplan went to the Bul ova
Center with the follow ng notice addressed to the Ogden
enpl oyees:
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Effective May 2, 1992, we will be the new cl eaning
conpany at the Bul ova Buil di ng. ..

Al t hough a nunber of you have called our office, no
one has submitted an application for work. The union
whi ch represents you with your current enployer has
witten to us and stated that it is making an "uncondi -
tional application for continued enploynment” for every-
one on a list which they enclosed. This is not sufficient
to apply for work with us. You nust call our office at
[ phone nunmber] and ask for the Personnel Departnent.

Tell themyou are working at the Bul ova Buil ding, and
that you are interested in applying for a job with us.
Make an appointnent to fill out an enpl oynent appli ca-
tion, and bring satisfactory proof that you may lawfully
be enmployed in this country. W wll advise you of our
decision after we conplete a reference check

Starting wages are $5.00 per hour. W do not provide
heal th i nsurance, and there is no pension

Kapl an asked the buil ding supervisor to distribute the notice
to the Ogden enpl oyees and to post it near the enpl oyees

| ocker room On April 27 Capital also nailed the notice to
each Qgden enpl oyee by certified mail

Also on that date Capital's law firmwote to the Union,
encl osing the notice offering jobs to the Cgden enpl oyees,
and reiterating that the Union's blanket application was not
sufficient; each enployee would have to apply individually in
order to get a job. The letter also stated that if Capital hired
a mpjority of union enployees, then it would bargain with the
Uni on.

In the event, Capital did not hire any of the Ogden
enpl oyees. At least three of the enpl oyees (More, Gllardo,
and Mercado) testified that when they called Dennis Kaplan
to apply for a job and informed hi mthat they were QOgden
enpl oyees, he said he was not hiring union workers. Qhers
(i ncluding D az-Mranda, Mazurek, and Rojas) testified that
Kapl an told them he did not need them because he was goi ng
to staff the job with his own people. Some of these enpl oy-
ees in turn told their co-workers what Kaplan had told them

Several of the enployees testified that they did not apply
for a job with Capital because Kapl an indicated that he would
not hire them One of the enployees said he did not apply
because the salary was too | ow, another because there were
no benefits. Only one of the enpl oyees set up an interview
for the job, and she testified that after one of her co-workers
rel ated his conversation with Kaplan she decided not to keep
her appoi nt ment.

Denni s Kaplan testified that he spoke on the tel ephone
with two or three Ogden enpl oyees about a job and told them
about the application procedure. Kaplan told sone of the
callers that the job paid $5.00 with no benefits. Kaplan
deni ed, however, that he told any of the Ogden enpl oyees
that he was not hiring union nenbers or that there were no
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positions because he was bringing in his own people.

Capital took over the job on May 2. On May 6 the Ogden
enpl oyees began picketing the building, which they continued
to do through July.

On July 23 the General Counsel of the Board issued a
conpl ai nt agai nst Capital. A hearing was held before an
Admi ni strative Law Judge in March 1993 and i n Decenber
the ALJ issued her decision. After observing that "much of
the instant case rests on credibility determ nations," she
determ ned that Dennis Kaplan was "not a credible witness."
Acknowl edgi ng that there were inconsistencies in the testino-
ny of the Ogden enpl oyees, she concluded that these were
due to the passage of time and to the enpl oyees' |ack of
sophi stication and education. The ALJ then found that al-
t hough two of the Ogden enpl oyees woul d not have applied
for a job with Capital because of the | ow wage and | ack of
benefits, the other 17 woul d have applied and woul d have
been hired by Capital but for its anti-union discrimnation

The ALJ al so concluded that Capital was a successor
enpl oyer to Ogden and that it was |iable under ss 8(a)(1) and
(3) of the Act for refusing to hire union nmenbers, and under
ss 8(a)(1) and (5) both for failing to recogni ze and bargain
with the Union and for unilaterally setting the initial termns
and conditions of enployment. The ALJ ordered Capital to
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reinstate the 17 affected Ogden enpl oyees, to bargain with
Local 32, and to restore retroactively the terns and condi -
tions of enploynment (including wages and benefits) called for
in the 1990-92 CBA between Local 32 and Ogden. The wage

and benefit renedy runs for the period from May 2, 1992

until such tinme as Capital negotiates in good faith with Local
32 and reaches either a new agreenent or an inpasse. The
Board affirmed the ALJ's decision in all relevant respects.

I1. Analysis

Capital asserts that the ALJ's conclusion that it discrim-
nat ed agai nst uni on nenbers is not supported by substantial
evi dence and that therefore it is not a successor to Ogden.
Capital also clains that regardl ess whether it is a successor it
was entitled to set the initial ternms and conditions of enploy-
ment without first consulting with Local 32. Finally, Capital
argues that the remedy inposed upon it is punitive and
t herefore unl awful .

A. Successorship

We will uphold the Board's findings of fact if they are
supported by substantial evidence in the record as a whole.
29 U S.C s 160(e); see Allentown Mack Sales & Serv., Inc. v.
NLRB, 118 S. Ct. 818, 823 (1998). To that end we ask
"whether on this record it would have been possible for a
reasonable jury to reach the Board's conclusion.” Allentown
Mack, 118 S. Ct. at 823. As is apparent, this is a highly
deferential standard of review W give the Board even
greater deference with respect to questions of fact that turn
upon notive--in this case whether Capital's refusal to hire
Qgden' s enpl oyees was based upon anti-union aninmus. See
Laro Mai ntenance Corp. v. NLRB, 56 F.3d 224, 229 (D.C
Cr. 1995). Finally, "[t]he Court nust uphold Board-
approved credibility determ nati ons of an ALJ unl ess they
are 'hopelessly incredible' or 'self-contradictory,' " Elastic
Stop Nut Div. of Harvard Indus., Inc. v. NLRB, 921 F.2d
1275, 1281 (D.C. Gir. 1990), or "patently insupportable," Exx-
el /Atnos, Inc. v. NLRB, 28 F.3d 1243, 1246 (D.C. Cir. 1994).
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Under s 8(a)(1l) of the Act it is an unfair |abor practice for
an enployer "to interfere with, restrain, or coerce enpl oyees”
in the exercise of their rights to organize, form join, or assist
a | abor organization, and through it to bargain collectively.
Section 8(a)(3) makes it an unfair |abor practice for an
enpl oyer "by discrimnation in regard to hire or tenure of
enpl oyment or any termor condition of enploynment to
encour age or di scourage nenbership in any |abor organiza-
tion." Under s 8(a)(5) it is an unfair |abor practice for an
enpl oyer "to refuse to bargain collectively with the represen-
tatives of his enployees.™

VWhen one enpl oyer buys out another or by conpetitive
bi ddi ng di splaces it, the new enployer is under a duty to
bargain with the union with which its predecessor bargai ned
if (1) the new enpl oyer does not nake a "significant change”
in the "essential nature" of the business, and (2) "a majority
of the new [enpl oyer's] enpl oyees were enpl oyed by the
predecessor.” FElastic Stop Nut, 921 F.2d at 1281; see Fal
Ri ver Dyeing & Finishing Corp. v. NLRB, 482 U S. 27, 41
(1987). Thus, the obligations of successorship depend upon
whet her "there is 'substantial continuity' between the new
and predecessor enployers.” Harter Tomato Prods. Co. v.
NLRB, 133 F.3d 934, 937 (D.C. Gr. 1998) (quoting Fal
River, 482 U.S. at 43). Although a new enployer is not
required to hire the enpl oyees of its predecessor, see Howard
Johnson Co. v. Detroit Local Joint Executive Bd., 417 U.S.
249, 261 (1974), the new enployer may not lawfully refuse to
hire them because of their union affiliation, see Fall River,
482 U. S. at 40; Burns, 406 U.S. at 280 n.5. 1In determning
whet her a new enpl oyer that did not hire its predecessor's
uni on enpl oyees di scrimnated on the basis of their union
menber shi p, the Board | ooks to whet her the enpl oyer was
nmotivated by anti-union aninus. Elastic Stop Nut, 921 F.2d

at 1280. If so, then the new enpl oyer cannot escape its
obligation to bargain with the union on the ground that the
uni on does not represent a majority of its enployees. 1d. at
1282.

If the Board concludes that the new enpl oyer refused to
hire the enpl oyees of its predecessor based upon anti-union
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ani nus, then the new enpl oyer may show as an affirmative
defense that "it would have taken the [sane] action regard-

| ess of the existence of such aninmus.” 1d. at 1280; see NLRB
v. Transportation Managenent Corp., 462 U S. 393, 440-43

(1983); Laro Maintenance, 56 F.3d at 228; Wight Line, 251
N.L.R B. 1083, 1089 (1980), enf'd, 662 F.2d 899 (1st Cr. 1981).
In other words, "a legitimate business purpose may provide a
defense even in the face of anti-union aninmus."” Elastic Stop
Nut, 921 F.2d at 1280.

Capital essentially concedes that it did not nmake any
"significant change" in the "essential nature" of the business
conducted by Ogden. Instead, Capital argues that it is not a
"successor" to Ogden because it acted lawfully in not hiring a
majority of its enployees fromanong Cgden's workforce. In
particul ar Capital contends that there is not substantial evi-
dence for the ALJ's finding that it refused to hire the Ogden
enpl oyees because of anti-union aninus.

We hold that substantial evidence does support the ALJ's
finding that Capital refused to hire 17 of the 19 (Ogden
enpl oyees because of their union nenbership. The evidence
shows that Dennis Kaplan (whose denial the ALJ discredited)
i nfornmed several of the Ogden enpl oyees that he did not
want to hire union nmenbers. These enployees in turn told
their co-workers about Kaplan's statenents. The ALJ could
infer fromthis evidence that even the enpl oyees who did not
talk to Kapl an deci ded not to apply because of Kaplan's anti -
union statements. See, e.g., NLRB v. Staten Island Hote
Ltd. Partnership, 101 F.3d 858, 861 (2d Cr. 1996) (uphol ding
finding of anti-union aninmus fromstatenents such as nanag-
er "wasn't going to hire anybody fromthe union").

Capital nounts four attacks upon this conclusion, none of
which is persuasive. First, Capital asserts that the ALJ
i nproperly discredited Dennis Kaplan's testinony denying
that he told the Ogden enpl oyees he was not hiring union
menbers. The ALJ rejected Dennis Kaplan's testinony on
the grounds that it is internally inconsistent and that he
attenpted to signal an answer to Al Kaplan when the latter
was testifying. As to the inconsistency, Dennis Kaplan testi-
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fied, on the one hand, that in order to ensure a "snooth
transition" he would have hired all of the Ogden enpl oyees if
t hey had passed the screening and if buil di ng managenent

had approved and, on the other hand, that he thought the

Uni on' s uncondi ti onal bl anket application was "a little rough.”
As the ALJ found, these statenents are in sone tension; in
these circunstances it is not our role to draw fromthe

evi dence inferences different fromthose the ALJ drew. See
Caterair Int'l v. NLRB, 22 F.3d 1114, 1120 (D.C. Cir. 1994).
As for the ALJ's reliance upon Dennis Kaplan's attenpt to
signal an answer to Al Kaplan during the latter's testinony,
Capital does not deny the attenpt but contends only that Al
did not see Dennis signal and that Al's testinony was itself
consistent. Neither point is even relevant: The ALJ could
properly draw a negative inference regardi ng Dennis Kap-
lan's credibility based upon his attenpt to influence the
testinony of another witness during the hearing regardl ess
whet her that attenpt succeeded.

Second, Capital disputes the accuracy of Spataro's testino-
ny that he met with the Ogden enpl oyees, gave them Capi -
tal's tel ephone nunber, and told themto apply for a job.
Al t hough there are inconsistencies in the testinony, several
Qgden enpl oyees indi cated generally that such a neeting
occurred. In any event, the Spataro neeting is not, contrary
to Capital's claim the "cornerstone" of the General Counsel's
case, nor even a necessary factual predicate for the ALJ's
determ nation that Capital refused to hire the Ogden enpl oy-
ees because of anti-union aninmus. There is no dispute that at
| east some of the Ogden enpl oyees called Capital to inquire
about a job: Dennis Kaplan so testified and the notice Capita
mail ed to the enpl oyees stated that "a nunber of you have
cal l ed our office.” The relevant issue is whether Dennis
Kapl an tol d the enpl oyees who called that he was not hiring
uni on menbers--not, as Capital would have it, whether a
uni on representative or soneone el se told the enpl oyees to

apply.

Third, Capital contends that this court should itself discred-

it the testinony of the Ogden enpl oyees to the effect that
Kapl an made anti-union statenents. Capital here refers to
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certain inconsistencies and mnor contradictions in the testi-
nmony of the enpl oyees upon matters other than the rel evant
guestion--that is, whether Kaplan nmade the anti-union state-
ments. The ALJ specifically credited the enpl oyees' testino-
ny upon this issue. The problens to which Capital points do
not, even in the aggregate, rise to a level that would cast
doubt upon the ALJ's decision to credit the relevant testino-
ny. 1In addition, the ALJ specifically credited the testinony
of two of the enpl oyees based upon their "demeanor" and
apparent "truthful [ness],” and we cannot say that their testi-
mony is "hopelessly incredible.” Elastic Stop Nut, 921 F.2d
at 1281 (upholding ALJ's decision to credit testinony of
witness claimng he was told to limt the hiring of union
menbers) .

Fourth, Capital suggests that we should discredit the Og-
den enpl oyees' testinony about Dennis Kaplan's anti-union
statenments because several of those enployees required a
translator for their testinony. Be that as it may, severa
wi tnesses testified in English when recounting their tele-
phone conversations with Kaplan. Indeed, all the nopst
dammi ng w t nesses--those who testified nost clearly that
Kapl an said he was not hiring union nenbers (More, Gallar-
do, and Mercado)--testified in English about their conversa-
tions with Kapl an.

Notwi t hst andi ng this substantial evidence that Kaplan told
t he Ogden enpl oyees that he woul d not hire union nmenbers,
Capital argues that it is not a successor because it did not
hire a mpgjority (or indeed, any) of Ogden's enpl oyees. Capi-
tal contends that it did not (and could not) hire any QOgden
enpl oyees because they sinply did not apply, and that they
did not apply because they were not satisfied with the terns
Capital offered. Although several of the Ogden enpl oyees
did testify that they were not happy with the terns offered
by Capital, only two of them (Reinoso and Rojas) gave either
the | ow wage or |ack of benefits offered by Capital as the sole
reason they did not apply, and the ALJ properly excl uded
those two fromrelief under the order. Mre inportant,
several of the enployees testified expressly that they did not
apply because of Kaplan's statements. And as noted above,
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t hose enpl oyees told their co-workers what Kaplan had said,
making it a fair inference for the ALJ that the other enploy-

ees did not apply for the sane reason. In short, we agree

with the Sixth Grcuit that "where an enpl oyer nakes known

to prospective enployees his refusal to hire them because of
union affiliation, their failure to apply is no defense.” Ameri-
can Press, Inc. v. NLRB, 833 F.2d 621, 627 (1987).

Capital's final argunent is that regardl ess whether it acted
wi th anti-union aninmus to di scourage Ogden's enpl oyees from
applying for jobs, it would lawfully have refused to hire nost
of themif they had applied. Capital contends that it would
not have hired a majority of union enpl oyees because the
bui | di ng managenent had expressed di ssatisfaction with Og-
den's performance. There was no testinony, however, that
t he buil di ng managenent had singled out any individua
enpl oyees. Therefore, Capital has failed utterly to show t hat
it would not have hired a majority of its enpl oyees from
anong Ogden's workers absent its anti-union aninus.

In sum Capital was a successor to Ogden. It violated
ss 8(a)(1) and (3) by refusing to hire the Ogden enpl oyees
because of their union nenbership, and it violated ss 8(a)(1)
and (5) by refusing to recognize and bargain with the union

B. Setting the Initial Terns

Capital argues that even if it did engage in anti-union
discrimnation it did not violate ss 8(a)(1) and (5) of the Act
by unilaterally--that is, without first bargaining with the
Union--setting the initial terms and conditions under which it
woul d hire the Ogden enployees. Citing NLRB v. Burns
International Security Services, Inc., 406 U. S 272 (1972),
Capital argues that it was entitled to set the initial ternms and
conditions upon which it would offer enploynent when it won
the bid for the Bulova office building. 1In Burns the enployer
hired a mpjority of its enployees from anong the enpl oyees
of its predecessor but refused to bargain with their union
Id. at 275-76. The Board held that the enpl oyer had viol at ed
s 8(a)(5) and as a renedy inposed upon it the CBA that had
been signed by its predecessor. Although the Suprene
Court agreed with the Board that Burns had a duty to

bargain with the union representing the enployees of its
predecessor, id. at 277-81, it did not agree with the Board's
choice of a renedy. As the Court stated:

It does not follow ... fromBurns' duty to bargain that it
was bound to observe the substantive terns of the

col l ective-bargai ning contract the union had negoti at ed
with [the predecessor] and to which Burns had in no way
agr eed.

Id. at 281-82. The Court expl ai ned:
Al t hough a successor enployer is ordinarily free to set

initial terms on which it will hire the enpl oyees of a
predecessor, there will be instances in which it is perfect-
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Iy clear that the new enployer plans to retain all of the
enpl oyees in the unit and in which it will be appropriate
to have himinitially consult with the enpl oyees' bargain-
ing representative before he fixes terns. In other situa-
tions, however, it may not be clear until the successor
enpl oyer has hired his full conplement of enployees

that he has a duty to bargain with a union, since it wll
not be evident until then that the bargaining representa-
tive represents a majority of the enployees in the unit as
required by s 9(a) of the Act, 29 U S.C. s 159(a).

Id. at 294-95.

Thus, the general rule of Burns and its progeny is that a
successor enployer is, like any non-union enployer, free to
set the initial terns upon which it offers enploynment. 1In the

ordinary case the successor's obligation to bargain with the
uni on accrues only when it has hired a "substantial and
representative conplenment” of its work force, Fall River, 482
US. at 47, 52 (clarifying timng of bargaining obligation), and
a mpjority of those enpl oyees were enployed by its predeces-
sor. If it is "perfectly clear" ex ante, however, that the
successor enployer "plans to retain all of the enployees in
the unit," then Burns requires the successor to bargain wth

t he union even before setting the initial terns of enploynent.
Burns, 406 U S. at 294-95. This has cone to be known as the
"perfectly clear" exception to Burns.
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In Burns the Court did not address a situation where the
successor, based upon anti-union aninmus, unlawfully refused
to hire the enployees of its predecessor. For cases involving
such discrimnation the Board has adopted what it calls inits
brief a "corollary"” to the perfectly clear exception: |If the
successor enployer refuses to hire its predecessor's enpl oy-
ees because of anti-union discrimnation, then the Board
presunes that but for the unlawful discrimnation the new
enpl oyer woul d have hired all or substantially all of those
enpl oyees when it first started hiring. The Board' s rationale
for this presunption is that when a new enpl oyer discrim -
nat es agai nst uni on adherents the renedy is to instate or
reinstate them assuming therefore that they had been em
pl oyed all along, it is reasonable further to assunme that a
majority of the enployees are in favor of the union. It
follows that the enpl oyer had an obligation fromthe outset to
bargain with the union. See, e.g., Kallmann v. NLRB, 640
F.2d 1094, 1100-01 (9th Gr. 1981).

In effect, when a successor refuses to hire its predecessor's
enpl oyees based upon anti-uni on ani nus, the successor |oses
the right unilaterally to set the initial terns and conditions of

enpl oyment; it nust first bargain with the union. |n uphold-
ing the Board in this respect we join every other court to
have considered the issue. See, e.g., Pace Indus., Inc. v.

NLRB, 118 F.3d 585, 593-94 (8th Gr. 1997); U.S. Marine

Corp. v. NLRB, 944 F.2d 1305, 1320 (7th Gr. 1991) (en banc);
American Press, Inc. v. NLRB, 833 F.2d 621, 624-25 (6th Cr.
1987); Shortway Suburban Lines, Inc., 286 N L.R B. 323, 328
(1987), enf'd mem, 862 F.2d 309 (3d Cir. 1988); Potter's Drug
Enterprises, Inc., 233 NL.R B. 15, 20 (1977), enf'd nem, 584
F.2d 980 (9th Cr. 1978); see also Karl Kallmann d/b/a Love's
Bar beque Restaurant No. 62, 245 N.L.R B. 78, 82 (1979)

(appl ying perfectly clear exception because of uncertainty
caused by failure to hire union nmenbers due to anti-union
aninmus), enf'd in relevant part, 640 F.2d 1094 (9th Cr. 1981).

W concl ude that the Board was correct in holding that
Capital violated ss 8(a)(1l) and (5) of the Act by setting its
initial terms and conditions of enploynment wthout first bar-
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gaining with Local 32. Having earlier determned (in Part
I1.A) that Capital was a successor enployer to Ogden, we

now hol d that because Capital refused to hire the Ogden

enpl oyees based upon their union nenbership, the Board
properly presunmed that but for such discrimnation Capita
woul d have hired a majority of the Ogden enpl oyees fromthe
outset. Accordingly, Capital had a duty to bargain with
Local 32 and therefore did not have the right unilaterally to
set the terns and conditions upon which it offered enpl oy-
nment .

Capital raises two argunments to the contrary but they are
both m sconceived. First, Capital asserts that the Board's
corollary to the perfectly clear exception is inconsistent with
Burns. In Burns, however, the successor did not violate the
Act by unlawfully refusing to hire a majority of union enpl oy-
ees. On the contrary, the successor did, in fact, hire them
its dereliction was in failing to bargain with their union. For
that unfair |abor practice the proper renedy was a bargaini ng
order. In a case like this, however, where Capital's anti -
union discrimnation makes it difficult to determ ne how nmany
of its predecessor’'s enployees it would have hired if it had
not unlawfully discrimnated agai nst uni on adherents, it is
only reasonable for the Board to presune that the successor
woul d have hired a majority of union nenbers and therefore
had an obligation fromthe outset to bargain with the union
rather than unilaterally setting the ternms of enpl oynent.
Therefore, the Board's reasoning is consistent with the per-
fectly clear exception in Burns. The other cases upon which
Capital relies, Spruce Up Corp., 209 N.L.R B. 194 (1974)
(interpreting the perfectly clear exception), enf'd nem sub
nom Stone and Webster Engineering Corp. v. NLRB, 510
F.2d 966 (4th G r. 1975), and International Association of
Machi ni sts and Aerospace Wirkers v. NLRB, 595 F.2d 664
(D.C. Cr. 1978) (approving the Board's reasoning in Spruce
Up), are inapposite because the successor enployers there
did not discrimnate agai nst uni on adherents.

Second, Capital asserts that its case is unique because it
expressly offered enploynent to its predecessor’'s unionized
enpl oyees. That is true in formbut not in substance, for as
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we have seen Capital actively discouraged the Ogden enpl oy-
ees fromapplying by telling themthat it was not hiring union
nmenbers.

In sum because Capital refused to hire the Ogden enpl oy-
ees based upon anti-union aninus, the Board properly pre-
sumed that absent discrimnation Capital would have hired a
majority of union nenbers, and therefore had a duty to
bargain with the Union. The Board also correctly held that
by refusing to hire union nenbers, Capital lost its right to
set the initial terns and conditions of enploynment, and hence
violated ss 8(a)(1) and (5), when it nonethel ess set wages and
wor ki ng conditions w thout first bargaining with the union

C. The Renedy

Capital's final argunent is that the Board's renedy for its
violations--requiring it "to restore retroactively [the] preex-
isting terns and conditions of enmploynment” set forth in the
CBA between Ogden and Local 32--is unlawful because it is a
penalty. W agree.

Prelimnarily the Board contends that Capital waived this
argunent by failing to raise it with sufficient specificity
before the Board. See 29 U S.C. s 160(e); 29 CF. R
s 102.46(b)(1). Capital told the Board in its exceptions to the
decision of the ALJ that it objected "to the entire Renedy
... because ... there were no violations of the Act." That
broadside is sufficient in the circunstances of this case,
however, under the Board's regul ation providing:

If a supporting brief is filed the exceptions docunent
shall not contain any argument or citation of authority in
support of the exceptions, but such matters shall be set
forth only in the brief.

29 CF.R s 102.46(b)(1). Capital clearly did nmake the pres-
ent argunment in its brief to the Board when it stated (anong
ot her things) that

ordering Capital to institute the ternms in effect under the
Qgden- Local 32 coll ective bargai ning agreenment woul d
not only be violative of Burns, but it would al so be an

unl awful , punitive order at odds with the purposes of the
Act .

We think Capital conmplied with its obligations under both
the statute and the regulation when it alerted the Board inits
exceptions that it objected to the remedy and then stated its
specific reasoning in its brief to the Board. Certainly the
Board cannot contend that it |acked notice that Capital was
maki ng this argunment. See Consolidated Frei ghtways v.

NLRB, 669 F.2d 790, 794 (D.C. Gr. 1981) ("[T]he critica
inquiry is whether the objections nade before the Board were
adequate to put the Board on notice that the issue m ght be
pursued on appeal "). Accordingly, we hold that Capital did
not waive its objection to the Board's renedy.
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As to the nerits, we hold that the Board's renedy is
punitive and therefore unlawful. Section 10(c) of the Act
states that the Board may issue

an order requiring [a person who conmitted an unfair

| abor practice] to cease and desist from such unfair |abor
practice, and to take such affirmative action including
reinstatement of enployees with or w thout back pay, as
will effectuate the policies of [the Act].

29 U.S.C. s 160(c). The Suprene Court has nore than once

i ndicated that the goal of the renedy is "to restore the
situation 'as nearly as possible, to that which woul d have
obt ai ned but for the illegal discrimnation." " Sure-Tan, Inc.
v. NLRB, 467 U.S. 883, 900 (1984) (quoting Phel ps Dodge
Corp. v. NLRB, 313 U.S. 177, 194 (1941)). That is, the
Board's renedy nust be truly renedial and not punitive. See
NLRB v. Strong, 393 U S. 357, 359 (1969); Republic Stee
Corp. v. NLRB, 311 U.S. 7, 10-12 (1940); Gondorf, Field

Bl ack & Co. v. NLRB, 107 F.3d 882, 888 (D.C. Cr. 1997).
More particularly, the Court has stated that "a backpay
renedy nust be sufficiently tailored to expunge only the
actual, and not nerely specul ative, consequences of the un-
fair labor practices.”" Sure-Tan, Inc., 467 U.S. at 900 (em
phases in original). Therefore, although a review ng court
must gi ve special respect to the Board' s choice of renedy,
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NLRB v. G ssel Packing Co., 395 U S. 575, 612 n.32 (1969),
we nmust al so be m ndful

not [to] function sinply as the Board' s enforcenment arm
It is our responsibility to exam ne carefully both the
Board's findings and its reasoning, to assure that the
Board has considered the factors which are relevant to
its choice of remedy, selected a course which is renedial
rather than punitive, and chosen a renmedy which can
fairly be said to effectuate the purposes of the Act.

Peoples Gas Sys., Inc. v. NLRB, 629 F.2d 35, 42 (D.C. Gir.
1980) .

As we have seen (in Part 11.B.1) the Board properly
concl uded that Capital violated ss 8(a)(1l) and (5) of the Act
by setting the initial terns of enployment wthout first
bargai ning with Local 32. As part of the renedy for this
violation the Board ordered Capita

to restore retroactively preexisting terns and conditions
of enpl oynent, including wage rates and benefit plans,
and nake the enpl oyees whole by remtting all wages

and benefits that woul d have been paid absent such
uni |l ateral changes from May 2, 1992, until [Capital]
negotiates in good faith with Local 32B-32J or to im
passe.

The Board's rationale for this type of remedy appears in its
opinion in State Distributing Conpany:

[1]t is appropriate to cal cul ate backpay on the basis of
the contractual rates paid by the predecessor (in other
words, the existing terns and conditions of enploynent)
because the successor's unlawful failure to recognize and
bargain with the union has left us w thout an adequate or
reasonabl e alternative basis for cal cul ati ng what rates
woul d have been arrived at through |awful bargaining.

As noted above in connection with the uncertainties
regarding hiring, it is proper to resolve uncertainties
agai nst the one whose unl awful acts have created those
uncertainties.

The renedy the Board has chosen has the drawback of
retroactively inposing on the [successor enployer] terns
and conditions of enploynent that had been set by the
contract negotiated by its predecessor, but it has the
advant age of giving sone reconpense to the victins of

the discrimnation and preventing the [successor enploy-
er] fromenjoying a financial position that is quite possi-
bly nore advantageous than the one it would occupy had

it behaved lawfully. A renedy that allowed to stand the
reduced ternms and conditions of enploynment that the

[ successor enployer] inposed unilaterally would give ful
effect to the right of a Burns successor to set its own
terns, but this would quite possibly | eave victins uncom
pensated and it would confer Burns rights on an enpl oy-
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er that has not conducted itself like a |lawful Burns
successor because it has unlawful ly bl ocked the process
by which the obligations and rights of such a successor
are incurred. A renedy such as the court suggested in
[Kal l mann v. NLRB, 640 F.2d 1094, 1103 (9th Cr. 1981)
(hol ding that "an appropriate back pay renedy cannot
require Kallmann to pay the higher rate [in the prede-
cessor's CBA] beyond a period allowi ng for a reasonable
ti me of bargaining" because "Kall mann woul d not have
agreed to union demands to pay the higher rate")] ... is
virtually inpossible to calculate, and to the extent that
i nvol ves inposing contractual terns based on this Agen-
cy's conjecture without an adequate factual basis, it
seens hardly preferable to inposing on the [successor
enpl oyer] the terns under which the [predecessor’s]

enpl oyees had worked just before the [successor enploy-
er] took over the enterprise.

282 N.L.R B. 1048, 1049 (1987).

W di sagree with the Board's reasoni ng and concl ude that
requiring Capital to reinburse the Ogden enpl oyees at the
rate set by the CBA between Ogden and Local 32 for the
entire period fromthe violation (May 2, 1992) until such
future time as Capital reaches a new agreenent or an im
passe with Local 32 is punitive rather than renedial. Prelim
inarily, we reject the Board's inplicit assunption that, if
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Capital had not violated ss 8(a)(1l) and (5) by unilaterally
setting the initial ternms of enploynent, then it would have
agreed to the CBA into which its predecessor had entered.
Neither the "perfectly clear” exception in Burns nor the
Board's corollary thereto for cases (such as this) in which the
successor discrimnates against union adherents requires that

t he successor agree to the terns of the CBA between the
predecessor and the union; nor could they. See H K Porter

Co. v. NLRB, 397 U S. 99, 102 (1970) (Board does not have
"power to conpel a conpany ... to agree to any substantive
contractual provision” in a CBA). By engaging in anti-union

di scrimnation the successor loses only the right to set initial
terns without first bargaining with the union; it does not |ose
the right to take an initial bargaining position with the union
and to bargain hard fromthat point. See 29 U S.C. s 158(d)
(the obligation to bargain "does not conpel either party to
agree to a proposal or require the nmaking of a concession").

As the Ninth Circuit held in Kallmnn

Even t hough under the facts of this case [the successor
enpl oyer] had a duty to consult with the union before
unil aterally changing the ternms of enploynent, as a
successor enployer he had no obligation to accept his
predecessor's | abor agreenent.

640 F.2d at 1103; see also Burns, 406 U.S. at 284 ("[A]l-

t hough successor enpl oyers may be bound to recogni ze and
bargain with the union, they are not bound by the substantive
provi sions of a [CBA] negotiated by their predecessors but

not agreed to or assumed by theni); New Breed Leasing

Corp. v. NLRB, 111 F.3d 1460, 1470 (9th Cr. 1997) (O Scann-
lain, J., dissenting) ("The [perfectly clear] exception only
i nposes a duty on the successor to 'consult' with the union
before it sets the initial terms and conditions of enpl oynent.
The duty to consult however does not inply an obligation to
accept the old ternms of enploynent”); U S. Marine Corp.

944 F.2d at 1329 (Easterbrook, J., dissenting) (sane).

We conclude that in order to approximate what woul d have
occurred but for Capital's violation of the Act, and thus to
avoid penalizing Capital, the Board should have inposed upon
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Capital the ternms of the prior CBA only for "a period

allowing for a reasonable tinme of bargaining.” Kallmann

640 F.2d at 1103. After a reasonable period of bargaining the
parties woul d either have negotiated a new wage rate or
reached i npasse. No one can know with certainty what wage
Capital would have agreed to but the best evidence of the

wage it would have had to pay in order to get labor is the rate
it (through its subcontractor) actually paid the new enpl oyees
who did the work previously done by the Ogden enpl oyees.

A renmedy based upon the wage actually paid nmakes nore

sense than a renmedy based upon the prior CBA wage because
there is no reason to believe that Capital would have agreed
to paying any nore than it had to for |abor; the Board' s
alternative presunption that Capital would have agreed gra-
tuitously to pay the higher CBA rate is unreasonable and, as
aresult, punitive. Cf. US. Mirine Corp., 944 F.2d at 1330
(Easterbrook, J., dissenting) ("The Board's rationale is unre-
lated to the anticipated (or actual) outcome of bargaining").
If the Board nonethel ess believes that, owing to some speci al
ci rcunmst ances, Capital in fact would have agreed in negotia-
tions with the Union to pay a higher rate than it had to pay
for alternative |abor, then the Board may, of course, put on
evi dence to prove what the rate would have been

Contrary to the Board's claimin State Distributing, our
under st andi ng of the appropriate renmedy does not give the
wr ongdoi ng enpl oyer the right to set initial ternms of enploy-
ment: the renedial wage is still initially--and for the reason-
abl e period during which the enployer should have bargai ned
with the union--the rate in its predecessor's CBA. W
sinmply observe that in order realistically to approxi nate what
woul d have happened absent discrimnation the Board nust
take account of what actually did happen. Doing so focuses
the Board's efforts upon the only proper renedial goal
nanely, placing the enployees in the situation they would
have enjoyed but for Capital's having unlawfully refused to
hire them

W recogni ze that our view of the limtation s 10(c) places
upon the remedial authority of the Board in this type of case
conflicts with that of several other circuits. See New Breed
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Leasing Corp. v. NLRB, 111 F.3d 1460, 1467-69 (9th Cir.

1997); NLRB v. Staten Island Hotel Ltd. Partnership, 101
F.3d 858, 861-62 (2d Cir. 1996); U.S. Marine Corp. v. NLRB
944 F.2d 1305, 1319-24 (7th Cr. 1991) (en banc); see also
Pace Indus., Inc. v. NLRB, 118 F.3d 585, 593-94 (8th Cr.
1997) (brief discussion); NLRB v. Horizons Hotel Corp., 49
F.2d 795, 806 (1st Cir. 1995) (sane); Systens Managemnent,
Inc. v. NLRB, 901 F.2d 297, 307-09 (3d Gr. 1990) (granting
enforcenent of renedial order but suggesting that Board

mght limt termof back-pay to time for bargaining to

i npasse). O her courts, however, have taken an approach
simlar to ours. See Arnto, Inc. v. NLRB, 832 F.2d 357, 365
(6th Gr. 1987); Kallmann v. NLRB, 640 F.2d 1094, 1103 (9th
Cir. 1981); NLRB v. Dent, 534 F.2d 844, 846-47 (9th Gr.
1976); see also New Breed Leasing, 111 F.3d at 1469-72

(O Scannl ain, J., dissenting); US Marine, 944 F.2d at 1327-
31 (Easterbrook, J., dissenting). As we see it, the alternative
adopted by the Board conflicts with two cardinal principles of
| abor law (1) an enployer cannot be required to accept
contractual ternms to which it did not agree, and (2) the
Board's renedial order nust be just that--renedial--and not
puni tive.

I1'l. Conclusion

We hold that (1) there is substantial evidence in the record
supporting the Board' s determ nation that Capital violated
ss 8(a)(1) and (3) of the Act by refusing to hire the Ogden
enpl oyees based upon their union nenbership; (2) as a
successor enployer, Capital violated ss 8(a)(1l) and (5) of the
Act by refusing to recognize and bargain with Local 32; and
(3) Capital again violated ss 8(a)(1l) and (5) by setting initial
terns and conditions of enploynent before negotiating with
Local 32. W also hold that (4) the Board's renedy--
i mposi ng upon Capital the ternms of its predecessor's CBA
fromthe date of the violation until the conclusion of future
negotiations--is punitive and therefore invalid. W therefore
remand the case to the Board for further proceedi ngs consis-
tent with this opinion

So ordered.
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